
Guardianship 
 
Individuals who do not have the capacity to make and communicate important decisions about their 
personal and financial affairs may require the assistance of a legally appointed surrogate decision maker 
(guardian) to help them exercise their rights.  The guardian serves as surrogate decision maker and 
advocate for the individual (the ward) who has been determined incompetent.  The guardian must, 
however, allow the ward the opportunity to participate as fully as possible in all decisions affecting him or 
her.  The guardian is also required to preserve for the ward the opportunity to exercise those rights that are 
within his or her comprehension and judgment allowing for the same possibility of error as is allowed to 
persons who are not competent. 
 

The guardian must advocate for and protect the ward’s right to make his or her own choices.  Wards 
should be given every opportunity to take as much control over their lives as possible.  This means that 
the guardians must support wards in developing the necessary skills needed to assume responsibility for 
their own decision making. 
 

In instances where the ward is not capable of making certain decisions for himself or herself, the guardian 
as the surrogate decision maker should make decisions based on the expressed wishes of the ward or what 
the ward would decide if the ward were capable of making the decisions.  In order to make decisions 
based on what the ward would decide, the guardian should seek prior information about the ward’s value 
system, wishes, and needs.  The guardian may get this information from the ward, or the ward’s family, 
friends, or a type of legal document such as Living Will or Health Care Power of Attorney, indicating 
what the ward would want.  In instances where the ward is not or never was capable of participating in the 
decision making process or expressing wishes and values, the guardian makes decisions based on what is 
in the ward’s best interest. 
 

The guardian must be sensitive to the ward’s needs, values, and wishes.  Through this sensitivity the 
guardian can ensure that the decisions he or she makes with the ward are individualized, consistent with 
the ward’s value system, and are in the ward’s best interest. 
 

The guardian may not consent to the sterilization of the ward without a court order. 
 

Principles of Guardianship 
1. Guardianship should be used as the alternative of last resort and only when less intrusive alternatives 

are not appropriate. 
2. Guardianship should be sought only when it is clear that it will give the individual a fuller capacity for 

exercising his or her rights. 
3. Guardianship should seek to preserve for the individual the opportunity to exercise those rights that 

are consistent with his or her abilities. 
4. Guardianship should be tailored to meet the “actual” needs of each individual. 
5. Guardianship should periodically be reviewed.  Alternatives, including limited guardianship and 

restoration to competency, should be considered. 
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Principles for the Guardian 
1. The guardian owes a loyalty and duty to the “actual” needs of the individual and must act solely for 

the individual’s benefit. 
2. The guardian must support the individual’s right to participate in all decision making consistent with 

the individual’s ability. 
3. The guardian should preserve for the individual the opportunity to exercise those rights that are within 

his or her comprehension. 
4. The guardian must ensure that the individual under the guardianship resides in th least restrictive 

living arrangement. 
5. The guardian should maximize the individual’s self-reliance and independence. 
6. The guardian should periodically review the guardianship to determine whether it continues to be 

appropriate. 
7. The guardian should consider alternatives to guardianship, including limited guardianship and 

restoration competency. 
8. The guardian’s interests should never be in conflict with the interests of the ward. 
 

Principles for the Ward 
1. The ward should be involved in all decision making consistent with his or her capabilities. 
2. The ward has the right to petition the court for periodic reviews of the guardianship. 
3. The ward has the right to petition the court for restoration competency. 
4. The ward should be able to exercise those rights consistent with his or her capabilities. 
5. The ward is entitled to be represented by an attorney or guardian ad litem who represents the 

expressed interest of the ward in guardianship proceedings. 
 

Restoration to Competency 
A person who has been declared incompetent can have his or her guardianship reversed and be restored to 
competency.  The person who has a guardian, the guardian, or any other interested person can ask the 
clerk of Superior Court to re-open the case.  This is done by filing a written motion or petition with the 
clerk in the county where the guardianship is being administered. 
 

When a person who has been declared incompetent seeks restoration to competency, he or she is entitled 
to a court hearing before the clerk, and if desired, a jury.  The person is also entitled to be represented by 
privately retained counsel or, if indigent, the person shall be appointed a guardian ad litem by the clerk to 
represent him or her at the hearing.  In order to be restored to competency, the person must prove that he 
or she is able to manage his or her own affairs and make and communicate important decisions 
concerning his or her self, family, and property.  When someone is restored to competency, the guardian 
is dismissed and the person is authorized to manage his or her own affairs and exercise rights as if he or 
she has never been declared incompetent.  Partial restoration of some rights is also an alternative. 
 
 

Information Developed by Guardianship Workgroup consisting of public and private human services agencies, N.C. courts and advocates.  
Funded by Governor’s Advocacy Council for Persons with Disabilities (GACPD). 

 
Brain Injury Association of North Carolina         J-2  



Guardianship 
 
 

Guardians advocate for survivors and help them make personal and financial decisions.  This section 
provides information for guardians. 
 

 
Corporation of Guardianship                                                                                               (336) 273-5389 
305 N. Edgeworth Street, Suite D             http://newcarealliance.com  
Greensboro, NC 27401 
 

The Corporation of Guardianship is a private, not-for-profit group headquartered in Greensboro, North 
Carolina.  We serve clients with diminished capacity (a handicap) or those planning for that possibility.  
We can serve as General Guardian, Guardian of the Estate, or Guardian of the Person.  We act as trustee 
of special needs trusts.  We act as agent under powers of attorney (http://newcarealliance.com).   
 
First In Families of NC                                                                                                          (919) 251-8368 
524 S. Duke Street                                                                                                           http://www.fifnc.org  
Durham, NC 27701 
 

First In Families of North Carolina assists people with disabilities and their families to achieve their goals 
and realize their dreams. For a full listing go to their website at http://www.fifnc.org.  First in Families 
responds to requests in unique, innovative ways.  They stretch tax dollars through donations and reduced 
prices from local businesses; help families plan for the future, and create personal networks for people 
which provide support without dependence on limited government resources; and never turn anyone away 
even if they are not eligible for FIF services.  Instead, they share information about other resources in the 
community.   
 

Serves the following counties: Alleghany, Anson, Ashe, Avery, Brunswick, Cabarrus, Cherokee, Clay, 
Cleveland, Davidson, Davie, Durham, Forsyth, Franklin, Graham, Granville, Halifax, Haywood, Hoke, 
Jackson, Johnston, Macon, Mecklenburg, Montgomery, Moore, New Hanover, Pender, Richmond, 
Rowan, Stanly, Stokes, Swain, Union, Vance, Wake, Warren, Watauga, and Wilkes. If your county is not 
listed contact the State Director, Betsy MacMichael, at 919-251-8368.  
  
LIFEguardianship of the Arc of NC                                                                                    (919) 782-4632 
343 E. Six Forks Road, Suite 320                                                                                            (800) 662-8706 
Raleigh, NC 27609                                                                                                          Fax: (919) 782-4634 

www.arcnc.org/services/life_guardianship/  
 

LIFEguardianship enables The Arc of NC to become guardian for individuals, when there is no family 
member or other individual able or willing to do so.  LIFEguardianship Supports and Services is available 
in every county in North Carolina. It is provided only when other alternatives have been pursued and are  
found not to be appropriate. Individuals may have a developmental disability, chronic mental illness, or be 
elderly or substance abusers. 
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The mission of LIFEguardianship is to advocate and ensure that person-centered supports and services are 
provided in the least restrictive/intrusive manner possible; that the personal preferences and desires of the 
individual/ward are important and given serious or total consideration; that every opportunity is made 
available to the individual/ward to exercise all rights within his or her judgment and comprehension, 
allowing for the possibility of error to the same degree allowed persons who are capacitated. Thus, even 
with a guardian, an individual should participate as fully as possible in all decisions that affect him/her. In 
addition, guardianship should be reviewed periodically, at least annually, and a decision made as to 
whether an individual's/ward's rights need to be partially or fully restored (www.arcnc.org). 
 
Life Plan Trust                                                                                                                       (888) 301-0799 
122 Salem Towne Ct.                                                                                                              (919) 589-0017 
Apex, NC 27502                                                                               www.arcnc.org/services/life_plan_trust/  
 

Life Plan Trust is co-sponsored by the Arc of North Carolina, NAMI North Carolina, Easter Seals/UCP 
North Carolina, and the Autism Society of North Carolina.  Life Plan Trust serves families of and persons 
with developmental disabilities and/or mental illness, providing comprehensive information on effective 
estate and future care planning, and coordination with government benefit eligibility.  Life Plan Trust can 
serve as trustee for North Carolina residents with disabilities (www.arcnc.org). 
 
National Guardianship Association, Inc.         (877) 326-5992 
174 Crestview Drive           www.guardianship.org  
Bellefonte, PA 16823  
 

According to their website, the National Guardianship Association is comprised of a diverse group of 
guardianship practitioners and allied professionals across the United States. Inquiries into local 
guardianship practice and procedure and about specific cases should be directed to local courts and to 
guardianship practitioners located in that particular community. A list of NGA members is posted by state 
and city on the NGA website at Find a Guardian.  
 

Additionally, in the event of the need for third-party guardianship services, contact may be made with a 
Registered Guardian or a Master Guardian found on the NGA website in the Directory 
(www.guardianship.org).  
 
North Carolina Guardianship Association (NCGA)      (919) 266-9204 
PO Box 17673               Fax: (919) 266-9207 
Raleigh, NC 27619            www.nc-guardian.org  

Email: ncguardian@aol.com  
 

NCGA is a private, nonprofit corporation founded in 1997.  The purpose is to enhance guardianship 
practices and to promote alternatives to guardianship in North Carolina.  NCGA trains and supports 
individuals who are court-appointed guardians for persons who lack the capacity to make sound personal 
and business decisions. It is dedicated to promoting the protection, dignity, and value of persons through 
guardianship with diminished capacity (www.nc-guardian.org). 
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